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Abstract 
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1. Introduction 

Contemporary studies in international relati-

ons are skeptical about realist assumptions and 

interpretations, such as the Machiavellian 

claim that territorial acquisition is one of the 

goals of most states. However, though undeni-

ably in decline as compared to the previous 

centuries1, national boundaries are still subject 

to competing international territorial claims. 

And while international law has shown promi-

se in conflict resolution, there remain some 

seemingly unresolvable disputes. One pressing 

example is the territorial dispute in the South 

China Sea – made complex by involvement of 

multiple claims among multiple conflicting 

parties.  

For the scope of this review, from among the 

conflicts, I will be dissecting the Sino-Japanese 

conflict over Senkaku/Diaoyu islands. I make 

this choice based on the seeming intractability 

of the conflict, involvement of two Asian po-

wers and the global hegemon, the US and; 

most importantly, the recent flare up after the 

2012 nationalization of the islands by the Japa-

nese government (Wasiński, 2014). Here, I 

seek to analyze the applicability of internatio-

																																																								
1 For interesting arguments on how territorial internatio-
nal wars have been disappearing in the latter decades, 
see: Mueller, John (2009): War Has Almost Ceased to 
Exist: An Assessment. In: Political Science Quarterly 
124 (2), 297–321. 

nal law by assessing the current literature on 

the conflict and hindrances to its resolution.   

The island group, called Diaoyu Dao in China 

and Senkaku2 in Japan, consists of five islands 

and three rocky outcroppings (Lee 2013). Ja-

pan and China dispute the sovereignty of the 

islands on the basis of contending interpreta-

tions of history, multiple treaties, as well as 

customary international law of territorial acqui-

sition (Ramos-Mrosovsky 2008). According to 

Lee (2013) and Yang (2013), among others, 

the two sides project differences over the me-

aning of discovery and ownership and while 

China places emphasis on Chinese initial dis-

covery in official narratives, Japan emphasizes 

its claim of unchallenged Japanese administra-

tion.  

What complicates the matter further is the 

evolving international maritime regime, inclu-

ding the 1982 United Nations Conventions on 

Law of the Sea (UNCLOS)3, which has raised 

the stakes of the dispute (Yang 2013) and in-

creased the economic value of the territories 

(Drifte 2013:22). Official sovereignty over the 

islands is an economic asset to either country 

as a 1968 United Nations study found substan-

tial untapped oil within the surrounding seabed. 

																																																								
2  Hereafter, interchangeably referred to as Senkakus, 
Diaoyu or Senkaku/Diaoyu to accommodate differing 
authors’ position on nomenclature. 
3 Detail on UNCLOS in Appendix	 	
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Furthermore, as the dispute is between China 

and Japan, there is further entanglement as the 

islands have become a symbol of historical 

regional hegemony (Harry 2013:655). 

2. Relevant laws: International law on territori-

al dispute and treaties 

Before diving into competing claims, it is im-

perative to set the background for the conflict 

by looking into tenets of customary internatio-

nal law and treaty law invoked by the parties. 

While no international convention on how 

states should acquire sovereignty over disputed 

territories exist, there is consensus that custo-

mary international law recognizes five major 

methods of territory acquisition: occupation, 

prescription, cession, accretion, and conquest; 

and additional consensus that the first three 

methods are relevant to this dispute (Ramos-

Mrosovsky 2008/ Manjiao 2011/ Harry 2013). 

Manjiao (2008:167-68 emphasis in original) 

describes occupation as a state gaining the so-

vereign right over a territory, which was previ-

ously terra nullius4 by exercising “effective oc-

cupation with an intent and will to act as the 

sovereign”. Prescription refers to “sovereignty 

acquired by another state when a state fails to 

contest another’s assertion of sovereignty over 

																																																								
4Terra nullius is a Latin phrase meaning land belonging 
to no one. In: The Doctrine of terra nullius  
[http://stage6.pbworks.com/f/The+Doctrine+of+terra+n
ullius.pdf]	

its territory” when the occupation has been 

“public, peaceful, and uninterrupted”. Cession 

refers to a state’s voluntary grant of its sover-

eign rights in a territory to another state5. Sum-

ner (2004:1779), in his categorization, places 

importance on treaties, geography and effective 

control.6 

It is important to note that in the history of 

International Court of Justice’s decisions on 

territorial disputes, although effective control 

presents the strongest claim, historical claims 

create an underlying entitlement to territory, 

regardless of whether a state has actual or 

constructive possession of the land at the time 

of the claim. Most of the territorial dispute 

cases submitted to ICJ are based on treaties, 

effective control and historical claims. How-

ever, compared to the other bases for territori-

al claims, those based on treaty law are particu-

larly persuasive as the statute obligates the 

court to consider treaties. Moreover, through 

treaties parties agree to relinquish their histori-

																																																								
5 Accretion is the addition of new land to the existing 
territory of a state by operation of nature and without 
the need of any formal acts on the part of the state. 
Conquest is generally achieved when one state defeats 
another in a war or some other act of aggression and the 
defeated state voluntarily concedes to transferring the 
territory in question (Harry 2013). 
6 A claim based on effective control is one in which a 
group claims certain land because the group has “uncon-
tested administration of the land and its resident popula-
tion.” (Sumner 2004) I see similarities to Prescription in 
its explanation. 
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cal or other claims to the property subject to 

the treaty (Sumner 2004:1782). 

3. Competing claim to the islands 

China7 makes historical and treaty-based claims 

to the islands. First, China argues that the is-

lands have been their territory since the Ming 

Dynasty and that Japan illegally annexed the 

islands during Sino-Japanese war in early 18958 

(Yang 2013). China also claims the islands to 

be part of ROC and therefore upholds sover-

eignty (Osti 2013). Second, Beijing insists that 

the islands should have been returned to Chi-

na after World War II on the basis of the 

Potsdam Declaration of 1945, which reiterated 

the 1943 Cairo Declaration that territories ta-

ken from China in wars should be returned.9. 

																																																								
7 People's Republic of China (PRC) refers to mainland 
China and two special administrative regions, Hong 
Kong and Macau; Republic of China (ROC) controlled 
mainland China from its establishment in 1912 to 1949, 
since then the ROC controls only Taiwan and some 
nearby island groups, and is now commonly known as 
Taiwan. Charney, Jonathan I./Prescott, J.R.V (2000): 
Resolving Cross-Strait Relations between China and 
Taiwan. In: The American Journal of International Law, 
94(3), 453-477.  
8 Though the islands are not explicitly part of the island 
group handed to Japan after the conclusion of the Sino-
Japan war. More on this in Footnote 9. 
9 For Japan, the island’s sovereignty starts in 1895 when 
its government adopted a Cabinet Decision on January 
14th to formally incorporate the islands into the territory 
of Japan. This decision was taken a few weeks before 
the end of the first Sino-Japanese War and the signing 
of the Treaty of Shimonoseki. However, China argues 
that before 1885 there were no Japanese records of the 
Diaoyu islands as being under Japanese control and 
rejects Japan’s terra nullius claim. With Japan’s World 
War II defeat and unconditional surrender in 1945, the 
Cairo Declaration or Japanese instrument of Surrender 

Finally, China claims that its law on "The Ter-

ritorial Sea and Contiguous Zone of the Pe-

ople's Republic of China" formally declares 

that the islands are sovereign Chinese territory” 

(Ramos-Mrosovsky 2008: 928). 

Japan’s position is that it legally annexed the 

islands in early 1895, over three months before 

the Treaty of Shimonoseki, based on the prin-

ciple of terra nullius. Japan also points out that 

a fisherman from Okinawa Prefecture made 

an application for the lease of the islands in 

1884 (Osti 2013). Thus, pre-war acquisitive 

																																																																																						
was legally codified in the San Francisco Treaty of 1951. 
The Treaty, signed between Japan and 48 allied signato-
ries, excluded PRC and ROC. Japan had to make the 
following concessions regarding the territories previously 
under Chinese control as in Art. 2 (b): “Japan renounces 
all rights, title and claim to Formosa and the Pescado-
res”; Art. 3: “Japan will concur in any proposal of the 
United States to the United Nations to place under its 
trusteeship system with the United States as the sole 
administering authority, Nansei Shoto south of 29° N 
latitude (including the Ryukyu and the Daito Islands)”. 
The treaty does not specifically mention the 
Senkaku/Diaoyu. Other measures of the San Francisco 
Treaty meant that Japan had to rescind all the pre-1941 
treaties between China and Japan including the Treaty 
of Shimonoseki. At the time, neither China nor Taiwan 
protested against including the islands as territories 
assigned to U.S. administration. On April 28th, 1952 
the Treaty of Taipei between Taiwan and Japan was 
signed and other islands (Spratly and Paracel islands) 
were added to the list of territories Japan had to re-
nounce, but again no explicit mention of the 
Senkaku/Diaoyu islands was made. While China ac-
cepts the provisions of the San Francisco Peace Treaty, 
it today argues that once the U.S. returned administrati-
ve control of Okinawa to Japan in 1972, China re-gained 
sovereignty over the Diaoyu islands. Japan instead 
claims that under Art. 3 of the 1951 San Francisco 
Peace Treaty, the islands were included into the Ryukyu 
Islands and placed under the U.S. administrative control 
system. They were returned to Japan once the U.S. 
renounced Okinawa and its island chains to Tokyo in 
1972 (Osti 2013:3-8 & Wasiński 2014:211-213).  
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prescription from 1895 to 1937, and post-war 

acquisitive prescription from 1951 to 1970 

form a basis for the Japanese claim10. Another 

Japanese argument is that because relevant 

treaties invoked exclude the Senkaku/Diaoyu, 

they are irrelevant to the sovereignty debate. 

This in turn means that if the Treaty of Shi-

monoseki did not transfer sovereignty over the 

Senkaku/Diaoyu Islands to Japan, the subse-

quent treaties are inconsequential as well as 

neither of the other documents could have 

transferred sovereignty back to China by inva-

lidating Shimonoseki (Scoville 2014). 

Lee & Ming (2012:8-10) claim that the irregu-

larities in adhering to the customary practice of 

incorporating terra nullius in part of Japan and 

the secrecy before and after the incorporation 

militate against Japanese claim. While Japan 

makes the claim of effective control, China 

rebukes it by questioning whether Japan satis-

fied the condition of a long, uninterrupted and 

peaceful display of sovereignty. Additionally, 

																																																								
10  Between 1895 and 1937, the Japanese government 
officially claimed several of the Islands; conducted detai-
led surveys and entered the Islands into official land 
registries; leased most of the Islands to Koga Tatsushiro, 
a Japanese citizen, for thirty years; granted an official 
award to Mr. Koga for developing the Islands; and then 
sold most 593 of the Islands to the Koga family. Later, 
between 1951 and 1970, Japan required Taiwanese 
workers to leave the islands on two occasions upon 
finding that they did not have passports or immigration 
permits, placed a marker that identified the islands as 
Japanese territory, and authorized payments of compen-
sation to families of victims attacked by two unidentified 
vessels in the surrounding waters (Scoville 2014:111). 

the involvement of the United States complica-

tes matters further as there is no other dispute 

where a similar instance of an administrative 

control which is transferred and then backed 

by the strength of a Superpower exists (ibid:23). 

The United States has an explicit security obli-

gation to Japan, including for those islands for 

which it has only administrative rights, inclu-

ding the Senkakus (Harry 2013). 

Japan claims that the weakest point of the terri-

torial claim to the Senkaku Islands by China is 

that, until the survey of the East China Sea, 

leading to discovery of resources, the islands 

were not claimed by the government, and Ja-

pan`s control over the islands had been un-

contested (Drifte 2013 & Yang 2013). Additio-

nally, geographically, Diaoyu island are not 

within the distance specified in the Treaty of 

Shimonoseki. However, international law clari-

fies that location per se is inconsequential in 

settlement of such disputes (Scoville 2014)11.  

Hence, Japan advances three main arguments 

for its sovereignty over the Senkakus on the 

																																																								
11 In the Island of Palmas Case, the Permanent Court of 
Arbitration ruled, “it is impossible to show the existence 
of a rule of positive international law to the effect that 
islands situated outside territorial waters should belong 
to a State from the mere fact that its territory forms the 
terra firma (nearest continent or island of considerable 
size).” Such a rule would “wholly lack in precision,” and 
its application would “lead to arbitrary results” and cont-
radict well-established doctrines that emphasize effective 
control as a critical determinant of title (United Nations 
1928: 829, 854.). 
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grounds of occupation and discovery, effective 

exercise of sovereignty, and Chinese ac-

quiescence. China challenges this representati-

on of history and claims sovereignty historically 

and geographically as well as corresponding to 

treaty laws. Recent escalation, including the 

2012 purchase by Japanese government of 

some of the islands under the rhetoric of nati-

onalization and frequent patrols of Chinese 

vessels in surrounding waters are also rooted in 

these arguments. 

4. Shortcomings of international law to resolve 

the dispute 

As evident by now, the conflict is enmeshed 

with contradictory viewpoints and interpretati-

on of what is usually considered objective i.e. 

history, geography and treaty laws. Here, I will 

argue how ill equipped international law is to 

deal with such a conflict and subsequently ar-

gue how existent laws may have actually impe-

ded a settlement. 

International law recognizes two major sources: 

international conventions and treaty laws. As of 

yet, there are no established conventions on 

territorial disputes and the treaties are proble-

matic as they are disputed and additionally, 

none of the treaties explicitly mention the is-

lands under dispute. In such a situation, were 

the countries take the matter to the Internatio-

nal Court of Justice, some respite might be 

possible. However, Article 59 of the Internati-

onal Court of Justice states that “the decision 

of the Court has no binding force except 

between the parties and in respect of that par-

ticular case” (Crawford 2012:5). Additionally, 

both countries seem in no rush to take the 

matter to the court as doing so would be an 

admittance of the existence of the conflict, and 

the additional likelihood that the burden of 

proof would fall on the country that takes up 

the matter first12.  

Regarding historical deliberations, Scoville 

(2014:586-87) points out that for China, title in 

1895 is prerequisite to a valid claim today. If 

the islands were indeed terra nullius, China 

cannot gain legitimacy now. However, even if 

the islands were Chinese, Japanese claim might 

still be valid if China subsequently acquiesced 

to Japan’s effective control. However, early 

international law held that discovery could 

form the basis for occupation, and the earliest 

historical records appear to point to discovery 

by China. The question that has international 

law befuddled is whether China lost sovereign-

ty in the nineteenth century, once the law evol-

ved from supporting occupation by discovery 

																																																								
12 “The Court[ICJ] has always said that a party alleging a 
fact bears the burden to prove it.” Higgins, Rosalyn 
(2007): Speech to the Sixth Committee of General As-
sembly. http://www.icj-cij.org/presscom/files/3/14123.pdf 
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to supporting occupation only upon effective 

possession and administration. 

Geography is also contested as UNCLOS has 

caused sovereignty over the Senkakus to be 

worth much more than the islands themselves. 

Ramos-Mrosovsky (2008) argues that the is-

lands' value is almost entirely in the offshore 

EEZs13 that UNCLOS attaches to them. These 

zones are an entirely artificial legal construc-

tion and as such, the dispute over the islands 

provides a good example of how universal 

multilateral regimes can have dangerous unin-

tended consequences.  

As UNCLOS provides control over extensive 

hydrocarbon rich EEZ, there is motive for 

differing interpretations of geography. Bendini 

(2014:18) presents the case that 

Japan demands the application of 

the equidistance (median-line) ap-

proach, whereas China insists on 

the application of the principle of 

natural prolongation of the conti-

nental shelf. Based on the latter 

approach, which allows claims up 

to 350 nm from the coast, China 

claims an area extending from its 

coast up to the Okinawa Trough 

																																																								
13  Exclusive Economic Zone. On summary of issues 
posed by UNCLOS and its differing methods of calcula-
tions see Appendix 

which is within the 350 nm limit 

set by UNCLOS. Japan does not 

agree with China’s topographical 

interpretation, and considers that 

the Trough is merely a dent in the 

continental shelf which cannot be 

considered to be a physical border. 

Moreover, the Japanese Govern-

ment considers Okinawa to be an 

extension of its continental shelf. 

According to Japan, the East Chi-

na Sea has a breadth of less than 

400 nm and therefore the mariti-

me border should be the median 

(or equidistant) line drawn through 

the overlapping area. The median-

line approach is favourable to the 

Japanese, notably in view of its 

demand to draw the line westward 

of the Senkaku/Diaoyu Islands… 

China and Japan also disagree on 

the nature of the Senkaku/Diaoyu 

Islands. Japan considers them to 

be ‘islands’ within the meaning of 

UNCLOS, and therefore able to 

generate both EEZ and continen-

tal shelf rights. China disagrees 

with this interpretation on the 

grounds that the islets cannot 

sustain human habitation or eco-

nomic life of their own and there-
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fore are not entitled to generate a 

continental shelf or an EEZ. 

The historical-geographical conundrum is ma-

de even more entangled by disputes regarding 

treaties. As previously described in Footnote 9, 

the countries dispute the applicability of diffe-

rent treaties. Manjiao (2011:186) also argues 

that it cannot be established that the Treaty of 

Shimonoseki cedes the Diaoyu Islands to Ja-

pan. Furthermore, because the PRC nullified 

the 1952 Sino-Japanese Peace Treaty, any con-

tentions it derives from this treaty, even if fa-

vorable, cannot be invoked. Additionally, Sco-

ville (2014:580) argues that there is also no 

authority on how to interpret the Treaty. Whi-

le modern international law14 supplies codified 

rules of interpretation, it entered into force in 

1980 and is non-retroactive, and the customary 

practices that the modern rules codified had 

not yet developed in the late nineteenth centu-

ry. The result is that there is no clear legal ba-

sis for determination of validity. 

Additionally, international law regimes have 

impeded a Sino-Japanese settlement over the 

Senkakus in three key ways. Ramos-Mrosovsky 

(2008:906) argues 

																																																								
14 Vienna Convention on the Law of Treaties, Articles: 
31–33 
[https://treaties.un.org/doc/Publication/UNTS/Volume
%201155/volume-1155-I-18232-English.pdf] 

First, the one-size-fits-all approach 

of international legal regimes such 

as the UNCLOS may sometimes 

be their most dangerous aspect as 

their general rules are not tailored 

to, and cannot easily accommo-

date, the unique political geo-

graphy of the East China Sea. By 

enabling whichever country has 

sovereignty over the 

Senkaku/Diaoyu to claim exclusive 

rights over resources hundreds of 

miles offshore, the law of the sea 

has inflamed the dispute by vesting 

otherwise worthless islands with 

immense economic value. Second, 

the international customary law 

governing the acquisition of terri-

tory encourages the "display of so-

vereignty" and penalizes states for 

appearing to "acquiesce" in a rival 

state's claim to disputed territory. 

When territories are disputed in 

an atmosphere of passionate nati-

onalism, as are the Senkakus, the 

need to demonstrate sovereignty 

and avoid acquiescence – or the 

appearance of acquiescence – in a 

rival's claim may prompt a series 

of dangerous escalatory gestures. 

Third, the vagueness of customary 
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international law simultaneously 

encourages parties to invoke inter-

national legal norms which can 

almost always be construed to fit 

their interests, while dissuading 

them from trying to resolve their 

dispute through legal processes.  

With the dispute being multifaceted and com-

plex, its resolution remains just as debatable. 

First of all, the question to be answered is 

which judicial forum would be appropriate? 

Drifte (2013:58) argues the dispute settlement 

mechanism of UNCLOS is not applicable 

because its Convention excludes territorial 

disputes. This leaves the possibility for Japan 

and China to seek a decision by the ICJ or 

other international arbitration panel. However, 

China refuses judicial settlement and agrees 

only to international arbitration in non-political 

areas. Japan also disregards international arbit-

ration, as doing so would be seen as admit-

tance of dispute (Ramos-Mrosovsky 2008). 

Interestingly, even if the case were to go to the 

ICJ, there is little consensus on what the out-

come might be. An evaluation of case law by 

Lee & Ming (2012:24) came to the conclusion 

that there is no precedent governing this parti-

cular dispute. Japan’s administrative control of 

the islands was described as different from 

effective control and China’s claim too histori-

cal to frame an adequate determination (Lee 

2013). Hence, international law does not fur-

nish any helpful guidelines to rival claimants 

for reaching a mutually acceptable resolution.  

5. Reflection 

It is very important here to take a moment to 

reflect on two points. First, China and Japan 

are civilizations preceding international law by 

centuries and second, international law, ar-

guably, is a more western based law. Hence, 

the current one-glove-fits-all approach is prob-

lematic. This is definitely not a new argument 

as the universality of international law has been 

often contested. 

Specifically, with the Sino-Japanese conflict, 

the overwhelming contentions in discovery and 

occupation argument from either country 

makes it difficult to determine with any certain-

ty which country would prevail under current 

law (Harry 2013:671). While the US has at-

tempted to remain neutral, its commitment to 

aid Japan under the case of an attack also 

makes the water murkier, and can be credited 

to the creation of pathological imagery of Chi-

na in mass media (Manyin 2016). 

Though I do agree with Harry (2013) that 

China has a much greater challenge in presen-

ting instances of recent actual sovereign autho-

rity, and the evidence that at least some Chine-
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se maps placed the Senkaku-Diaoyu Islands 

beyond the Chinese border further under-

mines a Chinese claim under occupation; it is 

also important to note that China's absence as 

a sovereign authority may be due to the fact 

that Japan, and not China, was an assigned 

administrator to the islands. A major determi-

nation, then, is also whether an argument that 

a nation was exercising sovereign authority 

when no other country feasibly could have 

acted as a sovereign without confronting 

considerable military obstacles is valid. 

It is also interesting to note that although both 

China and Japan have been more flexible in 

their dealings with other neighbors, Sino-

Japanese deliberations are particularly difficult 

given the powerful strain of anti-Japanese nati-

onalism in Chinese political ideology and the 

unwillingness of Japanese leaders to appear 

weak in their defense (Ramos-Mrosovsky 

2008). Additionally, the regional dimension 

should not go unmentioned, as China and 

Japan are both confronted with other territorial 

disputes with neighboring countries. Therefore, 

this conflict is strengthened by fear that other 

rival claimants would take advantage of any 

perceived weakness (Osti 2013). 

Ramos-Mrosovsky presents an interesting ap-

proach to resolving the conflict outside of the 

legal sphere. He argues that the efficient deve-

lopment of alternative fuel sources might re-

duce demand for undersea oil and gas, resol-

ving the resource conflicts in the Senkakus and 

other zones of contention (2008:946). Additi-

onally, Harry (2013:682) argues that “in light 

of the failure of existing customary law on terri-

torial acquisition, it is practical for international 

actors to construct and sign a multilateral treaty 

on territorial acquisition.” As the lack of inter-

national legal guiding principles on the diffe-

rence between administrative powers and so-

vereign powers has also created confusion on 

the issue, he calls for a precise discussion of 

administrative rights in such a multilateral trea-

ty for solution of current as well as potential 

problems. 

6. Conclusion 

To conclude, I return to the question I posed 

on the applicability of international law in such 

territorial disputes. Irrespective of the short-

comings of international law in dealing with 

conflicts and the recurrent theme of state inte-

rest in international anarchical sphere, we can-

not disregard the positive impact that internati-

onal law has had on their resolution. One need 

only browse through the vast database of In-

ternational Court of Justice proceedings to find 

successful cases. However, that being said, 

there still remains indeterminacy in the terms 

that such jurisdiction does not necessarily have 
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a binding capacity. An additional issue is its 

problem of universality with such diversity in 

cultural practices, ideas and interests in the 

international sphere. 

Hence, international law can overcome its co-

nundrum by overcoming the difficulty of being 

generalizable, but at the same time customizab-

le. Developing countries’ disdain over interna-

tional law can decrease if it is not seen as a 

Western construct, or vestiges of neo-

colonialism. This can be achieved by bringing 

local and regional dimension into considerati-

on, yet resolving the challenge of not being so 

specific that its very applicability becomes 

moot. Another possible solution could be to 

find in international law only a yardstick for 

proper conduct, and looking for non-legal so-

lution to seemingly intractable problems, as 

Ramos-Mrosovsky suggests, as doing away with 

international law or disregarding it, is a sure 

way of bringing anarchy back in the internatio-

nal sphere.   
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Appendix: Summary of Issues posed by UN-

CLOS15 

UNCLOS defines the following bands of sea 

space, moving outwards from the coast. Clo-

sest to land are internal waters, which lie to 

landward of straight baselines. States possess 

full sovereign authority within their internal 

waters, just as they would on shore. Next, sta-

tes are entitled to claim a territorial sea ex-

tending up to twelve nautical miles from the 

baseline. Within a territorial sea, a state has 

full sovereignty over the seabed, water column, 

surface and airspace, but must permit the "in-

nocent passage" of other countries' vessels. 

States are further entitled to claim an exclusive 

economic zone ("EEZ") extending up to 200 

nautical miles from the baseline, in which they 

enjoy "sovereign rights" over the resources of 

the water column and the seabed, but cannot 

restrict freedom of navigation, overflight, or the 

laying of undersea cables. Finally, UNCLOS 

allows states to claim authority over the seabed 

of their continental shelves.  

Shelf rights are frequently subsumed in EEZs, 

because UNCLOS presumes that a country's 

continental shelf, like its EEZ, extends 200 

nautical miles beyond the baseline. If, however, 

																																																								
15	Abridged	from	United	Nations	Convention	on	the	law	of	
the	Sea	1982	(available	at:	
http://www.un.org/depts/los/convention_agreements/texts
/unclos/unclos_e.pdf),	
Ramos-Mrosovsky	(2008:910-11)	and	Bendini	(2014:16-17)	

the "natural prolongation" of a country's land-

mass extends beyond 200 nautical miles, UN-

CLOS allows a country to define a wider con-

tinental shelf, up to a maximum of 350 nauti-

cal miles from the baseline, with clearance 

from the United Nations Commission on the 

Limits of the Continental Shelf. With this one 

minor exception, the High Seas begin after the 

200 nautical mile EEZ limit. On the High Seas, 

all states may navigate freely and exploit natu-

ral resources and none may claim sovereignty 

or jurisdiction.  

UNCLOS' seemingly clear framework is ext-

remely difficult to apply in practice. In any sea 

less than 400 nautical miles across, areas of 

maritime jurisdiction will overlap. The East 

China Sea is only 360 nautical miles across at 

its widest point. UNCLOS is vague about how 

to resolve overlapping EEZ or continental 

shelf claims. In this respect, UNCLOS is much 

fuzzier than its predecessor, the 1958 Geneva 

Convention on the Continental Shelf, which 

was in effect when the Senkakus dispute first 

erupted. Continental Shelf Convention provi-

ded that "in the absence of agreement... the 

boundary shall be determined by application 

of the principle of equidistance... " By contrast, 

adjudicators applying UNCLOS may consider 

all sorts of non-geographic factors in settling 

overlapping EEZ claims. Nevertheless, geo-
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graphy remains the "dominant factor" in mari-

time boundary delimitation.  

The introduction of 200 nm-breadth EEZs 

had a dramatic impact on the extent of ocean 

space becoming subject to the maritime claims 

of coastal states, and represents a profound 

reallocation of resource rights from internatio-

nal to national jurisdiction. To date, only half 

of the potential maritime boundaries around 

the world have been delimited, while some 

previously concluded agreements do not in-

clude the EEZ, but only continental shelf rights.  

The distinction between ‘islands’ and ‘rocks’ is 

also rather important. An island with no mari-

time neighbors within 400 nm is entitled to an 

EEZ of 125,664 nm2 (corresponding to 

431,031 km2), while a rock gives entitlement 

to territorial waters of only 452 nm2 (corres-

ponding to 1,550 km2). At the moment, there 

is no conclusive case law establishing a legally 

binding distinction between rocks and islands.  

 


